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FAX: (51(03464101
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RoUn&

A. Wiffli

JefifJozdm
Office of Gc&cnlCouisd
Fcdcnu BtottUoik C

June 13, 2008

999 "F* Street, NW
WMhington. DC 20463 7

Re: MUR6005

Dear Mr. Jordan:

We rqnuiuit The American Leadenhip Project (ALP), Roger V. Salazar, Jaton
Kirniey, Michde Dunkerry, Jay Bisenhofer, MomctGnhain, Stephen KeDned^WiU
Titkman, and Brick Mull« (together 'Veipqidentg^mPM ah

ainatter remain conM
with 2 U.S.C. aection 437g(aX4XB).

TheccwpplaiirtihonMbediimi^
In nct^ DIB real

purpoaeoftnecoinplataiBcmitobetoa
chUmigAIP'aabiUty to engage in isne advocacy, m naming aome of ALP'fdonon as

naltiea to be levied againit mem.andfeqiieitinga
mverigation.canplaiiKDtipp^

communications it dislikes but that comply win all applicable laws.

The complaint •Ucgp8 ***•* ALP is apolitical committee within the Tiif^TVifl of the
Federal Elections Campaign Act (FECA or Act), and therefBre is reqnired to register and r

Bnapondfints have already filed their dflaig^rinn of counsel fenni with the FBC
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ito activity ai i politici] committBe and coo^ with the Acfiomizce and cootributioa
fi^rietimM inehnKng limiting Him umtmnt it fMriiuM ftnun Meh Amar to $5,000 per year
Importantly, coniplamantdoairt

endxturaun^ Nor could it: ALP'o conmnmiMfinno are not
ei^ren advocacy or iti functional equivakot NOT bto complainant argue that ALP'a
conmmiiican' oca failed to meet the reo^^
byFECv. WbcoiuiMXigkttoLfr 127 S.CL2652 (June 25,2007) (MVK7IM)ond1lieFEC>a

r-i recent nUemaking, 72 Fed. Reg. 72899. Finally, compIainaiitdoeB not diapute that ALP operates
O mrirpnvleTitlyftt)manyriiiitidatfii^

. cojoriinote wife any raMdidatea, and otooi not cnga
if, equivalent In aho^AIJdV>es not engage in any fixieralcan^gD activity. TTma, complainant
f\\ iim the untenable poaio^ of argiiingdiatAI^U a poh^ic^

engaged in any federal campaign activity or made any federal potiticaleaqienditurea.

Uno^terred\ complaint arguc§AU>ii a political c^^
aohoteddooatioMbyitatnigAoaefundawoTi^
candidalB and that ALP'i "major puipoae" brinpitwithmtheAct. But complainant ofiera no
fiuta to rapport the aolicitationaUegatkna^
be unconatitutional aa appUed here mh^ of the Supreme Court 'a deciaion in IfRTL
Complainant argument that AI^
ALP hao not apent any money on federal election activity and ita major pnpoaeu to advocate
about economic iaauearamer than for particular More fundamentally vmeae
argument! Jnolbccauae they are toxtiredatt^^
tibat ALP ho never engaged m any federal campaian activity. Given thiav ranmlainant'i eflbxto
tobootatrapAI^mtothemandateaoftheActareimtii^^
uncxmitituttonaL

The teal for when m entity bccomea a poUtical committee under the Act ia well
known. A pftlitifjil i*"miii«*i* t« ̂ ^y ^n îm'H î r^Tf ffttrriatirm. irr irthffr gr^T "**r̂ ^1""
which ncehroo cootributiona aggregating meocceu of $1,000 durmg a calendar year ox m^
expendituroi "gmr^g m OM" of $1,000 during a calendar year." 2 U.S.C. § 431(4XA).
Coiitribiitkiniandeacpendm^
pntpMa i%f Wifhu^tig any alaeHmi far g«H»al flflB^ • H C^JL { 100J(t). That 18 HOt all

T1i0 Uhito4 StitM Suprane Geitt hM
to awid constitutional iaauea. Fint,mA«la>vv. Kobo (1976) 424 U.S. 1,79 and iti progeny,

That ia made clear by the net mat compurinant'i icquett for relief focuaei on contribimona, not
OTpendifnyoo.
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the Gout bo Kited that only expenditure! for eaqnn advocacy or itsfbactioo^equiviknt can
tritjnpoliticdconmuttBefbtfuaaiida:(fa0Act. Second, at the EEC hat rtated, "to avoid the
regulation of activity'ericonir^
onryoni rionawfa •jor ptip arfiviiy MB li* eanriffaraJ political

" 72 Fed. Reg. 3595.5601 (2007) (titation oniitted). -Tnua, the major
ddittonalha&tontabtehtogpoli^m Not only

inuat the orgamtatkm have raiaed or apemSl,000m
additionally hive the major purpoee of engaging in fbdenl «""p""tP1 •eu'vity." Id. (unphaaia
added).

ThuB, an entity only becomea a political organization if it raiaea $1,000 in
contribiulooj or apenda $1,000 mexTMnditurea. If thoae threaholda an not met, an entity doea
not become a potincal committee. Putdifierently, the major pnrpoae teat ia not -andcannotbe-
a catch-all, alternative teat that bnnga an entity withmte Act even if that entity haaiiever
received tederal contributiona or made federal eipeudiluiei. To hold omerwiae would mean that

ihjecttotfaereportmgrequkeuieutaanda
reatrictionaoftheAct ThatofcoinvwooUbeunconititun'onalinliglitof m?7L.

Viewed under then ttandarda, te complamt'a lack of meat qaicUyoecomea
apparent: complainant doea not contend ALP hu ever made any polhicalexpenditana and ita
evidence that ALPhaa accepted ted^ral contalwriona ia nonexiatent Theae are the only two

ALPii not a poUtical committee through ita expenditurea. Aa complainant
conceto, AlJhaa not apent any money on eiipreaaadvo^

ecnnvaknt Tb be aura, ALP haa engaged in aignificant iaaue-baaed dectionrfiring
communicationa but it is teUing mat ccinplamantdoeanotcorrtendmatanyofthoae
communicatioor. (1) an eapraaa advocacy or ita functional equivalent; (2) are coordinated with
any federal candidate; or (3) fail ID comply with the leqorrementi tor electioneering
eoomnmiGitijOU aet form in bom WRTL axidtheFEC'aextenaiveRalemaldngibTfuch
conrnnminarioni. In ahort, ALPhaa made no expenditnrea under Che Act and coniplamant doea
not contend otherwiae.

An entity becomea apolitical committee under the Act if hreceivea money in
omiiTmmicaHontfaatinriicateaaonieoralloftbernoney*Vi^

OR>oaethcelectionofadearlyid^ntmedFederalc»dio^ 11CF.R. § 100.57(a).
Complainant illegal that either ALP'a public deacriptiona of ita work or ita comrnnnicariona to
donora came within aooa'on 100.57(a). Oomplamtat?. Batitcxteanoractatoaupportthe
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oflegtticm: itpoiitt to flo fbadioJoiiig motoriA
that f"p**B will be mod to suppoit or oppooe • clonly iflitF*ifiaHl candidate*

Instead. eoapUnont contends ALP violated sectimlOaS7becaiiaeMALP'i
organizers on clooely tied to the Clintons and maiy of itedoDon have already cootzibntedaie
maxnmim poasiblc donation to Clintan'i presidential campaign." Complaint at 7. But the
identity of ALP 'o organizers and donon has oodiing to do with whether AlJ'soolicitationi

£| itatedthatfuii^wouklbeaaedtoelectordefeatapa^
'̂ ideviat creation under oection 100̂ 7. M^^

^i of Oflppra between AU> and the Clintaa campaign, ev^
KI lawtoMtabliahanyfinmalrelatittia^
rsi SM.* .̂,/^Cv. GOP^C^^, 917 F.Supp. 851, 8« (1996) (rejecting argiu^
^ waa a potitical UHiimillee becaute of overiap between donon to it oad the Newt Gingrich
^ fmmrtmAan CODOllittBel_ ir^fmaf^jjm WB>^HBB«^BW^>

i»atin»i« tti

aoucttanVm material! and GO iti webdte, ALP aomehowb^ The argument is
nr

more. That, of cou^ia not and cannot be the law. maddm'on.ndtheruieioUdtan'onsnorthe
webritemattnala state that my fnnbwiU be
candidate. And the «"•"•« imi«»«»mit« nemselvea fit within n\e zeounencnta for electioneering
coniniuiiir,alinna,andtherefbrBdonotmentm
fiinda would go to support or defeat a piiticito federal candidate SffgtntraOy 11 CJJL

114.15.

Qmiplamant also niisxcsds me apph^able standard For porposeac^ deter
pomlcal committee atatua, contribution wxneiwnlun the A^

res subject to regolalicm «BCv.
285,295. Donations u^fkiw from a sohotation are conb^^
leave no dbubt that the fimdscoatnTiuDxiwDtt^
defeat Uapoteieadiiring the electkm year.M /^ AIff a solicitation materials do not remotely
suggest that rands wouki be uaed to advocate the ele^ ALP's
fundratsing has not mentioned any federal cand^
sought to discuss. AI^'stundraisingernxtB are not at aU similar to the i^^
Discussed m the SwiiOMai Vets, MoveOn, and League of Co^
agreementa, all of which made clear mat the money niaed would anppoit the election or defeat
of a particular candidate.

Moreover, the FEC approved section 100.57 before the Court's WRIL dedoion
last tenn, and it sweeps too biosiUymu^ of uistdedsion. Briefly, if ALP's conmnmications
arenot expreas advocacy or me (uncfional equivalent of express advocacy and therefore are not

Ai»t gM

into a poh^cal committee. If that were the caae, an orgamzation would be ro
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acu\ity and coomrywim the Act's loiira
mexpraas advocacy or, for that ma^ md^ckiingffR7Z,1he
Court repeatedly itoted Hut an entity's obiUty to nmiooueadicamiot turn on the entity*! intent
or die effect of the ado. "UiMkrwenHtcceptedFfat Amending
wentirdy irrelevant to the question of c^^ WR7Z, 127S. Ctit2666.

Ramer.it
ii die commumcta'on itsel£ not the intent of the ipeakei or the donor diito>tennmei whether fhe
speaker become! a *toiimiittee."tf^
hc^ me entity to which the donor aavecmotteooBaloBredtpo
what u» donor tlwugjat when to or ahoniade to

yorfannicnnnaleq^
<N» donor*! intent
'ST
^

GomplaiiiamalioelaiinauatAIPuapolhlGd
purpoaeMteat Complaint at 6. A! an initial matter, complainant miareadi me acope of that teat
Aa the EEC hai itatBd, the major purpoae teitia an ''addltionalhurdle^m finding tha^
a poliD^comniittBe; the contribution! a Here,
however, ALP haa not received or spent any federal contributiona or oxpendituna, and therefore
itiinotapoh^icalconimittee. There u therefore no need to detenniiieALP'i major piupote. In
fi^ anile that wcvddreraftm an enm> becoming a |wU^

idft no political "i^fffn^'^TrB! would bo flatly viir-iTtiftitvit tonal .

ALP'i major purpoao, M articulated by the grmn)n^eU;i! not me election or
defeat of apartJcular candidate, but rather "to laiae public a* alumni off vital public pobcy i
affecting America'! middle clan - the economy and jobi. tax fainiea^bea^
education, trade policy, and die mortgage crini, among omen -
bacUropofcloaely-conteitedprima^ ALP'a comminncarioni do not contai
expreai advocacy or the equivatot of expxeuadVocacyumoaeterrni have been in^
theU^. Supreme Court in WRTL and the FEC'a mneequentiulemaldng- neither of which is
cveu mentioned in mecomplamt.

Complamant contends that ALP's statniu a section 527 ofganizatiim under me
Imemal lUwcnw Code eoth> ii pimia &e»
Complaint at 6. But the TOG baa expreaily rejected that argument, dnri
"^ituJrinB all S27 onaoiaationi to iMJatar lit poh^iffal wiiiinittfffti Ibi decision in tf^f regard was
upheld by the U.S. Diitrict Court in Sfco>»v. FEC, Sll F. Supp. 2d 19 (D.D.C. 2007). AameFBC

Hiirh»g it« wnlamalriî  «[•]•• nrgMiî iî '* •Wrî  ̂ f ••nAiii Vfi f«r ataHia t'« tin*

contribution, expenditure and major purpose requirementa.'' 72 Fed. Reg. SS95, SS98 (2007).
i« tfyf *"

fixuaed arid ideotogical groups. (n 72 Fed. Reg. at 5598 (citation omitted).
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Tho only other evidence fffnp^™lfl"int p'Hn** to are press reports suggesting tut
AU»wu created to hefe the canfidaiy of Hillary C^^ Those cmcluai<ms, however, are not
biicd on my statements attributable to ALP repnsjisitanves. En any evenly even if the newspaper

reel (they are not) aid wen based on ttatements from ALP repreuntativeB(fhey
an not), they would not be evidence on winch a trier of foct could rely for the purpose of finding
ALP is tpotitical committee, G0JMC,917F.Suppat864.

^ The FBC enforcement actions cito by complaint p
N, complaint In both the Swift Boat Veterans, POWs for Troth, and The Media Fund settlements,
r-i the FBC expressly found that both entities had engaged in ex]Kees advocacy u its fractional
M eo^vslem and had raised funds by cleariyindkstingthstf^^
^! elecbUm or defeat of a specific federal candidate. Neither of those ftcts exists here, as the
^ complaint implicitly concedes.

?! EL THERE ARE NO GROUNDS FOR BRINGING THIS ACTION AGAINST
KI DONORS TO

Oimplainsnt has named some but not aU of Alf'sdonora and there is no rhyme
or reason for why some an named and others an not. The reason for narnim donors, however,
could not be more clear complainant wants to scare donors and chill ALP'i advocacy. But
wmle there may be a potitical rationale fa
doing so. ALP donors were amply responding to ALP'ssoh'citation materials, which made it
clear that ALP would advocate about several ecooomic issues but did not state or suggest that
such advocacy would support or oppose any particular ftderal candidate. The solicitation
materials fbrmer made dear that ALP would not coordinate with any candidate, would not
engage in any express advocacy or its functional equivalent, but woiildfuUy comply wima^
lmaimi infthultfig filnij riaetinin«Briiij HiimmiiiiiMtinffi r̂ iorty J| reapOOdmg tD tfaOK materials,

donon have done nolhmg wrong and should be dismissed widio^ Wearecwareofno
ease where the FBC has pursued claims against donon even where the donors were responding
(O QXDJldt VBQUfiltB vQaT D10D6V vO fifllo 6001*8 vO ̂ uOCC Qk? Qa^uBtt ft DffulCUiaiBlf

in tivs recently completed iettlcments wini Swiftboat Veterani and POWi for TnioX flic Mcdi§
Fund, Tjague of Conservation Voters, or MoveOn.

Certainly the FBC should not open an investigation nammg a donor simply
*

turn thoaa Aarlnaiga fgpnrtM intn naflimg man Hiati mntrfhfv tan] to ha nmrnA •gMtiat tfinaa whnae

The named dooors are MicheleDunkerly, Jay Bisenhofer, Monica Graham,
and ̂ Iham Titkoian. In addition, cmnplainantallegBi, without any facts, that:
wu involved in ALP's communications, lliat is not true ami diouldte dismissed Ibrthw^
Mr. Mullen would be willing to provide an afiBdavit stating he had no involvement widiALP's
electioneering commnnxcations.
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> may not be cnniiitinrt with that of a candidate. Surely that wu not me purpoae behind
the electioneering communication reports.

• * • • *

In mm, ALP has at all times ben well aware of ita obtigatkms under me Act and
other lawa and haa worked hard to make aura ita eonductandmeaaaieooiiipliedwimthoaelawa.

u: Gonmlamiirt'auniut^^

haa not cogapjed in eijueti aoVxacy or itt fhnnticaul cpjuyilent, and haa not nited or apent
nindamamamierthatwouUmakeitApc4itkalccinmh^eeu^ ThBcamplaintahouki
be diamitanrt without farmer action. IfyouwouUlikeadaitxnialmfbimation»pleaaec^

a ffinemlx.

Karen Getman

KG:NL


